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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RICHARD P. SWALLEY,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45490
BOISE COUNTY NO. CR 2016-59

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Richard Swalley pled guilty to engaging in lewd conduct with his fourteen-year old
daughter. The district court imposed a sentence of twenty-five years, with ten years fixed, and
retained jurisdiction. Mr. Swalley successfully completed the rider program, which included a
sex offender program, and the Department of Correction recommended that he be placed on
probation, noting his “high probability of succeeding.” The district court declined to follow the
recommendation and relinquished jurisdiction, leaving Mr. Plummer to serve out his term in
prison. On appeal, Mr. Swalley claims the district court abused its discretion by imposing a
sentence that is excessive under the circumstances, and by relinquishing jurisdiction.
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Statement of the Facts and Course of Proceedings
The Boise County Sherriff’s Office received a report that Mr. Swalley was having sexual
contact with his fourteen-year old daughter. (PSI, p.3.)1 Following an investigation, Mr. Swalley
was arrested and charged with six counts of lewd conduct with a minor. (R., pp.10, 14.)
Pursuant to an agreement, Mr. Swalley pled guilty to an Amended Information charging
him with a single count of lewd conduct, and the State was permitted to argue all relevant
conduct at sentencing. (R., pp.74, 79.) In addition to the presentence investigation report, the
district court ordered a psychosexual evaluation (PSE), which was conducted by Dr. Chad
Sombke (R., pp.48, 50; PSI, pp.32-47), and of a Psychological Evaluation (PE), which was
conducted by Dr. Bill R. Arnold (PSI, 298). The PSE concluded that Mr. Swalley presented a
“low risk” to engage in future sexual violence, and that he would benefit from sex offender
treatment; it also noted that Mr. Swalley had a history of significant mental disorders and illness
that also warranted treatment. (R., pp.40, 48, 50.) The PE also contained diagnoses of multiple
mental disorders and illness, consistent with the PSE, and recommended medication and longterm treatment. (PSI, pp.300-305.) The PSI recommended that Mr. Swalley complete sex
offender treatment at the Department of Correction. (PSI, p.19.)
The sentencing hearing was held before district court judge Hon. Patrick Owen, who
reviewed the reports, as well as three recorded interviews; the victim’s mother also presented
another statement. (10/13/2016 Tr., p.3, L.20 – p.5, L.25; p.9, Ls.8-17; Aug.R.DVD1, 2, 3.) The
State sought a prison sentence of twenty-five years, with fifteen years fixed. (10/13/16 Tr., p.6,
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Citations to the Presentence Investigation Report and attached confidential materials, including
the Psychosexual Evaluation (PSE), and the Psychological Evaluation (PE), will use the
designation “PSI” and will include the page numbers associated with the 306-page electronic file
containing those documents. The Addendum to the PSI (APSI) is contained in the “Aug.R” at
pages 307-16; and citations to the three recorded interviews are designated as “Aug.R.DVD.”
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Ls.23-24), and Mr. Swalley asked for retained jurisdiction and programming (10/13/16 Tr., p.9,
L.19 – p.10, L.9). The district court imposed a unified sentence of twenty-five years, with ten
years fixed; and ordered retained jurisdiction so that the Department of Correction
(“Department”) further evaluate Mr. Swalley’s risk to public safety. (10/13/16 Tr., p.13, Ls.1720; p.14, Ls.3-16; R., p.104.)
Mr. Swalley was transferred to the custody of the Department of Correction and placed at
the North Idaho Correctional Institution. (Aug.R., pp.306-10.) As reflected in the Addendum to
the PSI (“APSI”), he successfully completed the sex offender treatment program, and the
Department recommended that he be placed on probation. (Aug.R., pp.306-10.) According to
his case manager, Mr. Swalley had “a high probability of succeeding on probation.”
(Aug.R., p.311.)
On receiving the APSI, a “rider review hearing” was held, with a different district judge,
the Hon. George Carey, presiding. (8/10/17 Tr., p. 4.) The court heard arguments from the State
and a statement from the victim’s mother, both opposing probation, and the argument from
Mr. Swalley asking that probation be granted. (8/10/17 Tr., p.7, L.12 – p.9, L.14; p.9, L.21 –
p.15, L.22.) The court took the matter under advisement, and via its subsequent written a
Memorandum Decision and Order, the court decided to relinquish jurisdiction. (Tr., p.16, Ls.819; R., pp.113-15.) Explaining its decision, and noting Mr. Swalley had favorable traits, the
district court concluded that a sentence of probation would depreciate the seriousness of his
conduct, and that imprisonment would provide the appropriate deterrent and punishment in this
case. (R., p.115.)
Mr. Swalley filed a Notice of Appeal that is timely from his judgment and from the
district court’s order relinquishing jurisdiction. (R., p.118.)
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ISSUES
I.

Did the district court abuse its discretion by imposing a sentence that is excessive, and
therefore unreasonable, given the mitigating factors presented in this case?

II.

In light of Mr. Swalley’s successful rider performance and his low risk of re-offending,
did the district court abuse its discretion by relinquishing jurisdiction instead of placing
him on probation?

ARGUMENTS
I.
The District Court Abused Its Discretion By Imposing A Sentence That Is Excessive, And
Therefore Unreasonable, Given The Mitigating Factors Presented In This Case
In light of the mitigating factors in his case, Mr. Swalley’s sentence of twenty-five years,
with ten years fixed, for lewd conduct with a minor, is excessive and therefore unreasonable,
representing an abuse of the district court’s sentencing discretion.
When a defendant challenges his sentence as excessively harsh, the appellate court will
conduct an independent review of the record giving consideration to the nature of the offense, the
character of the offender, and the protection of the public interest. State v. Miller, 151 Idaho
828, 834 (2011). The appellate court reviews the district court’s sentencing decisions for an
abuse of discretion, which occurs if the district court imposed a sentence that is unreasonable,
and thus excessive, “under any reasonable view of the facts.” State v. Strand, 137 Idaho 457,
460 (2002); State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it
appears necessary to accomplish the primary objective of protecting society and to achieve any
or all of the related goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.
When reviewing the length of a sentence, the Court considers the entire sentence. State v.
Oliver, 144 Idaho 722 (2007).
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In addition to the considerations above, whenever a defendant’s mental condition is a
significant issue, “Idaho Code Section 19-2523 requires that the sentencing judge also weigh that
mental condition as a sentencing consideration.” Miller, 151 Idaho at 834.
Mr. Swalley was thirty-eight years old at sentencing, and he had no prior criminal record.
(PSI, pp.1, 7.) As shown in the PSI, he endured a traumatic early childhood. (PSI, p.17.) When
he was two years old he was taken from his parents because of their drug problems, and he was
moved between foster homes, group homes, and an orphanage, until he was nine. (PSI, p.18.)
During these early years, Mr. Swalley suffered emotional, physical, and sexual abuse. (PSI,
pp.18, 302.) He was placed and later adopted by the Swalleys, but his new family moved a lot,
as his father was a preacher who started churches. (PSI, p.18.)
Mr. Swalley spent his schooling in special education classes, on an IEP. (PSI, p.298.)
He worked hard, however, and graduated. (PSI, pp.298, 302.) He then found work in fast food
and repairing cell phones, and also worked with troubled teens. (PSI, p.299.) He served in the
armed forces, briefly, but was discharged after an apparent attempted suicide and hospitalization.
(PSI, p.300.) Later, he was prescribed antipsychotic medications, and found himself again
hospitalized at a mental health ward.

(PSI, pp.300-05.)

The Psychological Examination

prepared for the court in this case by Dr. Arnold, diagnosed Mr. Swalley with a host of mental
disorders, including schizoaffective disorder, generalized anxiety disorder, PTSD, personality
disorder, and borderline personality features, as well as mental health illnesses including anxiety
and depression. (PSI, pp.300, 305.) The experts who evaluated Mr. Swalley in connection with
this case agreed that Mr. Swalley needs medication and treatment for these longstanding mental
conditions, and they are consistent with the assessment that Mr. Swalley does not pose a
significant risk of committing new sexual offenses. (PSI, pp.20, 50, 305.)
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Given these mitigating facts, and notwithstanding the aggravating ones, Mr. Swalley’s
twenty-five-year sentence, with ten years fixed, is excessive and therefore unreasonable,
representing an abuse of discretion.
II.
In Light Of Mr. Swalley’s Successful Rider Performance And His Assessed Low Risk Of ReOffending, The District Court Abuse Its Discretion By Relinquishing Jurisdiction Instead Of
Placing Him On Probation
This Court reviews a district court’s decision to relinquish jurisdiction for an abuse of
discretion. State v. Merwin, 131 Idaho 642, 648 (1998). A court’s decision to relinquish
jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient information
to determine that a suspended sentence and probation would be inappropriate pursuant to
I.C. § 19-2521. State v. Chapel, 107 Idaho 193, 194 (Ct. App. 1984).
Mr. Swalley had a very successful rider. He completed the Department’s CognitiveBehavioral Interventions for Sexual Offending course, and its Pre-release program.
(Aug.R., pp.313-14.) He worked hard in his classes and was an active member in his group; he
showed positive changes in his thinking patterns, attitudes and beliefs; and he was not seen as a
disciplinary problem and even made the “Honor’s Dorm.”

(Aug.R., pp.312-14.)

In

recommended probation for Mr. Swalley, his case manager detailed Mr. Swalley’s promising
rider performance:
Mr. Swalley demonstrated he can follow rules imposed upon his. This is true
from both the academic and security perspectives. He received only one
corrective action during his time as NICI, and seemed to actively participate at the
level of his ability in group. His parents have communicated a willingness to
provide a high level of support for him. This extends to seeing to his mental
health issues, employment, and basic needs.
Mr. Swalley has appeared to apply himself to the program to the best of his
ability. It stands to reason that he will continue to do so with his parents’ support.
He has established a pattern of accepting authority and meeting the requirements
6

placed upon him. With these factors, he seems to have a high probability of
succeeding on probation. I recommend the court consider granting Mr. Swalley
the privilege of probation.
(Aug.R., p.310) (emphasis added.)
Mr. Swalley and his caseworker had also developed a release plan that included working
at the family’s bakery, and continued monitoring and treatment of his multiple mental
conditions. (Aug.R., p.309-10.)
Mr. Swalley submits that, in light of his low risk of re-offense and his strong chance for
success on probation, the district court abused its discretion by declining to follow the
Department’s recommendation for probation, and by sending him to prison instead.
CONCLUSION
Mr. Swalley respectfully requests that this Court remand his case to the district court with
the instruction that it place him on probation, or alternatively, that the Court reduce his sentence.
DATED this 27th day of August, 2018.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 27th day of August, 2018, I served a true and correct
copy of the foregoing APPELLANT’S BRIEF, electronically as follows:

KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
Delivered via e-mail to: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas
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